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Fort Worth, Texas. 
December £8, 1926. 

S p e c i a l meeting of the Board of D i r e c t o r s of 

, ; iarrant Count" water C o n t r o l and Improvement D i s t r i c t Ho. 1, 

held on December 28th, 1926. I r e s i d i n g , A.L.Baker, P r e s i d e n t . 

Present, D i r e c t o r s L.C. Abbott, H.LI. Hightower, Y..H. Slay and 

W.E. Bideker, S e c r e t a r y . 

Moved by H.M. Hightower that the Secretary rnd 

I r e s i d e n t be i n s t r u c t e d to close the r a v i n g s "ccount and t r a n s 

f e r the D i s t r i c t Funds to the Checking locount to he e f f e c t i v e 

January 1 s t , 1927. 

Seconded by L.C. Abbott; the motion was c a r r i e d . 

Moved by 7.F. Bideker that due due recounts be 

arproved and ordered p a i d . Those presented were as f o l l o w s : 

George 0. Furl-To S a l a r y to 12-27-26 - - - {'100.00 
Ireland Hampton-To s a l a r y to 12-27-26 - - - 100.00 
W«E.Bideker?Tq s a l a r y t o 12-27-26 - - - 100.00 
w.F.Bideker- To expense Aoe't to Waco - - - 16.85 
^eo . c . P u r l - to Fxp • Acc 11 - - - - - - - - 49.08 

To t a l $365.93 

Motion seconded by L.C.Abbott; Motion c a r r i e d . 

On request, I r e l a n d Hampton r e l a t e d the f a c t s 

concerning conference by Jno. J . Simmons, J.D. Jackson, W.E. 

Bideker, Geo. C. ~ u r l and I r e l a n d Hampton w i t h a committee of 

D i r e c t o r s of the Houston chamber o f commerce. The committee 

expressed sympathy w i t h the e n t i r e p l a n , but f e l t that the new 

Board of D i r e c t o r s to be i n s t a l l e d i n January 1927 should be 

permitted to pass on the u n J e r i s k i n g ; They requested e s p e c i a l l y 

that there be prepared a b r i e f concerning the duty and the 

r i g h t of the State to co-operate and c o n t r i b u t e . They expressed 

doubt as t o the a b i l i t y of the Chamber to undertake the burden 



of the o r g a n i z a t i o n of a r e g i o n a l Water C o n t r o l & Improvement 

d i s t r i c t • 

Hampton then presented the manuscript b r i e f 

prepared by him to comply w i t h the request. The b r i e f was 

approved by the D i r e c t o r s . 

W.H. S l a y moved that the b r i e f be p r i n t e d i n 

neat form. The motion was seconded by L.C. Abbott: The motion 

was c a r r i e d . 

Upon f u r t h e r request, Bideker and Hampton r e 

ported as f o l l o w s : 

Brazos V a l l e y reclamation A s s o c i a t i o n much ap

prove plan f o r a s e r i e s of r e g i o n a l Water c o n t r o l and Improve

ment D i s t r i c t s f o r each of the major streams of Texas: They 

a l s o approve that the State should recognize her c o n s t i t u t i o n a l 

and primary duty to protect her c i t i z e n s and property against 

f l o o d s of remote or d i s t a n t o r i g i n . They wish to see both plans 

i n a c t u a l e f f e c t and pledge support. 

Bideker and Hampton f u r t h e r reported r e s u l t of a 

conference with John F. Wallace of Freestone county at Teague. 

Mr. Wallace doubted the a b i l i t y to organize a r e g i o n a l d i s t r i c t 

to be composed of parts of the counties of Freestone, Anderson, 

Houston, Madison and T r i n i t y . He s t a t e d t h ^ t he thought the 

c o n s t i t u t i o n a l rnd primary duty of the State to e i t h e r pro

vide p r o t e c t i o n , or, to co n t r i b u t e to p r o t e c t i o n , to the extent 

that the damage by f l o o d was caused by f l o o d waters l e a v i n g 

o r i g i n i n areas beyond the borders of any p a r t i c u l a r l o c a l 

area on c o n d i t i o n . That he had long thought the State should 

assess an ad valorem t a x s u f f i c i e n t l y high to permit the a l i o -
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c a t i o n of a s u b s t a n t i a l sum annually to be used i n c o n t r o l l i n g 

the major streams of the u t a t e . He f u r t h e r thought that the 

State was the only agency which could co-ordinate the works 

and plans f o r any stream to the end that there might be 

economical and adequate p r o t e c t i o n f o r each stream. That he 

considered u n r e l a t e d planning area by area as most w a s t e f u l , 

c o s t l y and inadequate. That i f the general f i n a n c i a l c o n d i t i o n 

of the State permitted, he would use h i s e f f o r t s to have the 

State undertake her long undischarged duty. 

Mr. P u r l reported that he f e l t sure the s e v e r a l 

D a l l a s County Levee d i s t r i c t s , and as w e l l the D i s t r i c t s i n 

Kaufman, E l l i s , Navarro and Henderson Counties would co n t r i b u t e 

to the cost of the Tarrant and V/ise County f l o o d r e t a r d i n g basins 

i n p r o p o r t i o n to the b e n e f i t s to be received by each c o n t r i b u t i n g 

area, provided l a w f u l a u t h o r i t y f o r the c o n t r i b u t i o n s could be 

found* I t Has s t a t e d by Mr. P u r l t h r t h i s work was f i n i s h e d , and 

that he would help Hampton arrange the p r i n t e r s layout f o r the 

Houston b r i e f , and terminate h i s s e r v i c e s as of January 7th, 

1927. I t was so ordered and the Secretary was d i r e c t e d to s e t t l e 

w i t h Mr. P u r l f o r the time o f h i s s e r v i c e and h i s a c t u a l unpaid 

exjense• 

"1 
The opinion of attorney Sidne?/ Samuels as to the 

l e g a l i t y of a d m i n i s t r a t i o n by the present Poard of D i r e c t o r s i n 

case the January e l e c t i o n i s to be ommitted, was read and ap

proved. 

Thereupon, there was presented to the Board a 

w r i t t e n o p i n i o n , d e l i v e r e d by Mr. Sidney L. Samuels on December 

27th, concerning the absolute n e c e s s i t y f o r the D i s t r i c t to 



e l e c t D i r e c t o r s on the second Tuesday i n January 1926. This 

w r i t t e n o p i n i o n confirmed an o r a l opinion t h e r e t o f o r e d e l i v e r e d 

by Mr. Samuels to the Board. From t h i s o p i n i o n i t appears that 

the present D i r e c t o r s w i l l l e g a l l y hold over u n t i l t h e i r suc

cessors have a c t u a l l y been q u a l i f i e d . The Board reviewed t h e i r 

former informal d i s c i s s i o n s of t h i s matter, and were of the 

opinion that t h e i r former conclusions were f o r the best i n t e r e s t 

of the D i s t r i c t , and that the present Board should hold over 

f o r the f o l l o w i n g reasons, v i z : 

1s t . This,being an ad valorem D i s t r i c t , would 

r e s u l t i n the C i t y of Fort V/orth bearing a very heavy part of 

any burden created; to c a r r y out the p l a n of the D i s t r i c t to 

include f l o o d c o n t r o l and i r r i g a t i o n would r e s u l t i n a t o t a l 

cost of approximately v12,000,000.00; the D i r e c t o r s , t h e r e f o r e , 

were of the o p i n i o n that unless the State of Texas would con

t r i b u t e to the f l o o d c o n t r o l element i t was not f e a s i b l e at 

t h i s time t o create the t o t a l burden; 

2nd. That the L e g i s l a t u r e would soon meet and 

would be asked to c o n t r i b u t e i n b e h a l f of the S t a t e ; that i f 

t h i s e f f o r t was u n s u c c e s s f u l i t would be necessary e i t h e r to 

abandon the p r o j e c t as p. whole or to seek an amendment to the 

laws which would permit the temporary abandonment of i r r i g a t i o n , 

but at the sr-me time enable the D i s t r i c t to hold water f i l i n g 

r i g h t s i n excess :>f the q u a n t i t y which may reasonably be 

demanded to serve the C i t y of Fort V/orth'. 

3rd. That unless a i d could be had, or the law 

amended, i t would not be p r a c t i c a l to reform the engineering 
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plans of the D i s t r i c t i n such manner as would, j u s t i f y the 

burden to he cr e a t e d . 1 

4 t h , ^hat the e f f o r t ror State a i d would he 

determined, w i t h i n 90 days; that J he cost to hold such an 

e l e c t i o n would he e r r r o x i m a t e l y $2,000*00. 

5 t h # yThat i f i t should become necessary to 

abandon the p r o j e c t w i t h i n the succeeding s i x or seven months 

there could be no j u s t i f i c a t i o n f o r the f r u i t l e s s expenditure 

of the D i s t r i c t funds f o r the h o l d i n g of the e l e c t i o n f o r 

D i r e c t o r s i n January. 

6th. Further, because S e c t i o n 37, Charter 

25 of the c t s of the 39th L e g i s l a t u r e was d e f e c t i v e i n that 

the p r o v i s i o n s t h e r e o f cannot he complied w i t h . 

Thereupon, i t was moved by W.H. Slay that the 

D i r e c t o r s do not c a l l an e l e c t i o n f o r D i r e c t o r s i n J anuary 

1927, and that the opini o n by Mr. Samuels do be made part of 

the minutes of t h i s meeting. Motion was seconded by Mr. High-

tower and was c a r r i e d . 

The opinion of aidney Samuels as to the l e g a l i t y 

of a d m i n i s t r a t i o n by the present Board of D i r e c t o r s i n case the 

January e l e c t i o n i s to be ommitted i s as f o l l o w s : 

C 
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S I D N E Y L . S A M U E L S P . W A L T E R B R O W N 

S A M U E L S & B R O W N 

A T T O R N E Y S S C O U N S E L O R S AT LAW 

F O R T W O R T H , T E X A S 

December 27, 1926 

Mr. A. L. Baker 
Chairman 
Tarrant County Water C o n t r o l and Improvement D i s t r i c t No. 1 
F o r t Worth, Texas 

Dear Mr. Baker: 

The question has been asked whether a D i r e c t o r may exer
c i s e the f u n c t i o n s of h i s o f f i c e as a member of your Board even 
though the time f i x e d i n the law had e x p i r e d , h i s successor not 
yet having been s e l e c t e d or q u a l i f i e d t o take the place of the 
present incumbent. 

• • *%• 
Section 37 of Senate B i l l No. 169, passed on February 26, 

1925, and which became e f f e c t i v e n i n e t y days a f t e r the adjourn
ment of the Session of the L e g i s l a t u r e at which s a i d measure was 
enacted, reads as f o l l o w s : 

"Sec. 37. There s h a l l be h e l d a general e l e c t i o n 
i n s a i d water c o n t r o l and improvement d i s t r i c t s on 
the second Tuesday i n January, 1926, at which time 
there s h a l l be e l e c t e d f i v e d i r e c t o r s f o r each d i s 
t r i c t . The three of s a i d d i r e c t o r s r e c e i v i n g the 
highest number of voters s h a l l serve f o r a term of 
two years, and the two of s a i d d i r e c t o r s r e c e i v i n g 
the lowest number of votes s h a l l serve f o r a term 
of one year. Thereafter e l e c t i o n s s h a l l be h e l d 
on s a i d day of each y e a r , and on the even numbered 
years throe d i r e c t o r s s h a l l be e l e c t e d and on the 
odd numbered years two d i r e c t o r s s h a l l be e l e c t e d . 
With the exception of the terms of o f f i c e of s a i d 
d i r e c t o r s f i r s t e l e c t e d f o r one year, the term of 
o f f i c e s h a l l be f o r two y e a r s , and i n the event of 
a vacancy i n o f f i c e the successor appointed or e l 
ected to f i l l such vacancy s h a l l be so appointed or 
e l e c t e d f o r the unexpired term of the d i r e c t o r , he 
succeeds." 

I f the language of this p r o v i s i o n were taken l i t e r a l l y , i t 
would appear as i f the o f f i c e r so s e l e c t e d would a u t o m a t i c a l l y cease 
to e x e r c i s e the f u n c t i o n s of h i s o f f i c e at the e x p i r a t i o n of the 
p e r i o d f o r which he was s e l e c t e d , whether that p e r i o d was one or 
two years. No p r o v i s i o n i s made i n the language of the s t a t u t e 
hereinabove quoted which i n turn would permit the D i r e c t o r whose 
term of o f f i c e had e x p i r e d to continue to e x e r c i s e the powers of 
the o f f i c e , even though no successor had been e l e c t e d or had qual
i f i e d . 
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I f t h i s were a l l , the c o n c l u s i o n would be s p e e d i l y reached 
that such o f f i c e r would not be permitted to h o l d o f f i c e or to par
t i c i p a t e i n the d e l i b e r a t i o n s of the Board a f t e r the p e r i o d of time 
p r e s c r i b e d f o r h i s tenure had e x p i r e d . However, a l l such questions 
as t h i s must be determined i n t h e i r r e l a t i o n t o the State C o n s t i 
t u t i o n , inasmuch as the C o n s t i t u t i o n i t s e l f provides f o r the con
tingency which might otherwise e x i s t , of an i n t e r v a l of time be
tween the lapse of the term and the beginning of the time when 
the new o f f i c e r would f u n c t i o n . 

I f i t were true that when the term of h i s o f f i c e i t s e l f 
e x p i r e d by l i m i t a t i o n that the o f f i c e became vacant because no 
successor had been s e l e c t e d or q u a l i f i e d , then, indeed, very many 
p u b l i c o f f i c e s would be rendered vacant and the p u b l i c s e r v i c e 
not only abandoned but many p u b l i c a f f a i r s l e f t undone and the 
people l e f t to t h e i r own devices. 

Section 17 of A r t i c l e 16 of the Texas C o n s t i t u t i o n provides 
as f o l l o w s : 

" A l l o f f i c e r s w i t h i n t h i s State s h a l l continue to 
perform the d u t i e s of t h e i r o f f i c e s u n t i l t h e i r suc
cessors s h a l l be d u l y q u a l i f i e d . " 

I t w i l l be observed t h a t t h i s p r o v i s i o n of the C o n s t i t u t i o n 
i s not l i m i t e d to o f f i c e r s of the State of Texas, but by i t s ex
p l i c i t terms a p p l i e s to o f f i c e r s w i t h i n the State of Texas, and 
therefore there cannot be any question as t o t he character of 
o f f i c e r to whom the p r o v i s i o n of the C o n s t i t u t i o n was intended to 
apply. I t has been construed t o apply to o f f i c e r s of a c i t y , and 

was so h e l d i n the case of Jones vs.. C i t y of J e f f e r s o n , 66 Tex. 579 

In the case of Walker vs. Hopping, 226 S. W. 146, the court 
h e l d as f o l l o w s : 

"But i t seems to be the general r u l e adopted by the 
American courts and a p p l i e d to v a r i o u s c l a s s e s of of
f i c e r s — s t a t e , m u n i c i p a l , c o r p o r a t i o n , e t c . — t h a t , 
even i n the absence of any express p r o v i s i o n of the 
governing law, such o f f i c e r s h o l d over u n t i l t h e i r 
successors are chosen and q u a l i f y . R. C. L. v o l . 22, 
p. 555; D i l l o n on M u n i c i p a l Corporations (5th Ed.) 
pars. 411, 412; Robb v. C a r t e r , 65 Md. 321, 4 A t l . 
282; F l e t c h e r 1 s Cyclopedia of Corporations, par.740." 

In the case of Keen vs. Featherston, 69 S. W. 983 (on which 
w r i t of e r r o r was r e f u s e d ) , i t appears t h a t Featherston had been 
duly e l e c t e d and had q u a l i f i e d as Surveyor of Stonewall County. His 
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t e r m o f o f f i c e e x p i r e d i n t h e m o n t h o f D e c e m b e r , 1 9 0 0 . On J a n 
u a r y 1 4 , 1 9 0 0 , he t e n d e r e d h i s u n c o n d i t i o n a l r e s i g n a t i o n i n w r i t 
i n g t o t h e C o m m i s s i o n e r s 1 C o u r t o f S t o n e w a l l C o u n t y , a n d t h e r e 
a f t e r , on J a n u a r y 2 0 , 1 9 0 0 , made a p p l i c a t i o n t o t h e S t a t e t o 
p u r c h a s e S e c t i o n 1 7 0 , B l o c k D , H & T C R a i l w a y Company p u b l i c 
f r e e s c h o o l l a n d s i n S t o n e w a l l C o u n t y . H i s a p p l i c a t i o n f o r 
p u r c h a s e was r e f u s e d b y t h e L a n d C o m m i s s i o n e r b e c a u s e n o 
c o u n t y s u r v e y o r w a s p e r m i t t e d u n d e r t h e l a w t o be c o n c e r n e d 
i n t h e p u r c h a s e o f a n y i n t e r e s t i n t h e p u b l i c l a n d s o f t h e S t a t e . 
The c o n t e n t i o n w a s made o n b e h a l f o f F e a t h e r s t o n t h a t he h a d 
r e s i g n e d s u c h o f f i c e a t t h e t i m e he made t h e a p p l i c a t i o n , b u t 
i t a p p e a r e d t h a t a t t h e t i m e o f t h e a p p l i c a t i o n h i s s u c c e s s o r 
t o t h e o f f i c e o f C o u n t y S u r v e y o r o f S t o n e w a l l C o u n t y h a d n o t 
b e e n c h o s e n . The c o u r t i n d e c i d i n g t h e c a s e h e l d , a f t e r r e f e r 
r i n g t o t h e p r o v i s i o n o f t h e C o n s t i t u t i o n h e r e i n a b o v e q u o t e d , 
t h a t t h i s r e q u i r e m e n t o f t h e C o n s t i t u t i o n w a s m a n d a t o r y a n d t h a t 
a n o f f i c e r w i t h i n t h e S t a t e o f T e x a s i s r e q u i r e d t o p e r f o r m t h e 
d u t i e s o f h i s o f f i c e u n t i l h i s s u c c e s s o r s h a l l h a v e b e e n c h o s e n 
a n d q u a l i f i e d , a n d t h a t t h i s i s t h e c o n t r a c t b e t w e e n t h e o f f i c e r 
a n d t h e S t a t e when t h e o f f i c e r a s s u m e s t h e o f f i c e , a n d t h a t t h e 
f u n c t i o n s o f g o v e r n m e n t m u s t n o t c e a s e u n t i l a s u c c e s s o r t o t h e 
o f f i c e h a s b e e n d u l y c h o s e n a n d h a s q u a l i f i e d . The c o u r t q u o t e s 
w i t h a p p r o v a l t h e l a n g u a g e i n t h e c a s e o f McGhee v s . D i c k e y , 27 
S . W. 4 0 4 , w h e r e i n i t was h e l d t h a t 

" ' f C h e p u b l i c n e c e s s i t y f o r c o n t i n u i t y o f o f f i c i a l 
t e n u r e i s n o t l e f t t o t h e c a p r i c e o f t h e o f f i c e 
h o l d e r . T h e c o n t r a c t f o r p u b l i c s e r v i c e i m p o s e s 
m u t u a l o b l i g a t i o n u p o n t h e o f f i c e r a n d t h e p u b l i c , 
w h i c h c a n n o t b e a r b i t r a r i l y d i s p e n s e d w i t h b y e i t h 
e r p a r t y . v " 

The c o u r t i n t h e c a s e o f McGhee v s . D i c k e y , s u p r a , c i t e s t h e 
f o l l o w i n g a u t h o r i t i e s i n s u p p o r t o f i t s p o s i t i o n : 

M e c h e m , P u b . O f f , d e c , 4 1 4 ; 19 A m . & E n g . E n c . L a w , 
5 6 2 r ; E d w a r d s v . U . S . , 1 0 3 U . S . 4 7 1 , 26 L . E d . 3 1 4 ; 
T h o m p s o n v . U . S . 1 0 3 U . S . 4 8 0 , 2 6 L . E d . 5 2 1 ; B a d 
g e r v . U . S . 9 3 U . S . 5 9 9 , 2 3 L . E d . 9 9 1 ; H o k e v . 
H e n d e r s o n , 15 N . C . 1 , 2 5 A m . D e c . 6 7 7 ; S t a t e v . 
C l a y t o n , 2 7 K a n . 4 4 2 , 4 1 A m . R e p . 4 1 8 ; J o n e s v . C i t y 
o f J e f f e r s o n , 6 6 T e x . 5 7 6 , 1 S . W. 9 0 3 . 

The c o u r t h e l d t h a t F e a t h e r s t o n was s t i l l t h e c o u n t y s u r v e y o r , 
h i s r e s i g n a t i o n t o t h e c o n t r a r y n o t w i t h s t a n d i n g , a n d t h a t h e w o u l d 
be p r e c l u d e d f r o m a c q u i r i n g a n y i n t e r e s t i n t h e p u b l i c l a n d s o f t h e 
s t a t e w h i l e i n v e s t e d w i t h t h e a t t r i b u t e s o f h i s o f f i c e o f c o u n t y 
s u r v e y o r . 
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In the case of Cowan et a l vs. Capps et a l , 278 S. W. 285, 
the court was c o n s i d e r i n g the question of the tenure of a school 
t r u s t e e , and h e l d t o the f o l l o w i n g r u l e i n determining the ques
t i o n of o f f i c i a l tenure: 

"The duty to h o l d over as t r u s t e e s u n t i l t h e i r suc
cessors have been du l y and l e g a l l y e l e c t e d and qual
i f i e d , imposed upon ap p e l l a n t s by the C o n s t i t u t i o n , 
renders them, during such incumbency, not merely de 
f a c t o t r u s t e e s , but they must be h e l d to be de jure 
o f f i c e r s , since no successors have been l e g a l l y e l e c t 
ed. The p o l i c y of the law i s t o prevent vacancies i n 
o f f i c e , thereby suspending the f u n c t i o n s of government. 
29 Cyc. 1399, 22 R. C. L. 598, sec. 320; Keen v. Feath
e r s t o n , supra; E l Paso & S. W. Ry. v. Ankenbauer (Tex. 
C i v . App.) 175 S. W. 1090; Jones v. C i t y of J e f f e r s o n , 
66 Tex. 576, 1 S. W. 903." 

In the case of E l Paso & S. W. Railway Company, et a l , vs. 
Ankenbauer, 175 S. W. 1091, the court considered the r e s i g n a t i o n of 
a d i s t r i c t judge who had tendered h i s r e s i g n a t i o n to the governor 
to take e f f e c t on the night of September 30th, at twelve o'clock. 
The question arose whether he would be empowered to h o l d h i s c o u r t , 
notwithstanding such r e s i g n a t i o n , pending the s e l e c t i o n of h i s suc
cessor. The court h e l d to the f o l l o w i n g d o c t r i n e : 

"The C o n s t i t u t i o n and s t a t u t e s of t h i s s t a t e provide 
t h a t a l l o f f i c e r s s h a l l continue t o perform the d u t i e s 
of t h e i r o f f i c e s u n t i l t h e i r successors s h a l l be duly 
q u a l i f i e d . C o n s t i t u t i o n of Texas, A r t . 16, Sec. 17; 
Revised C i v i l S t a t u t e s , A r t . 1672. The courts i n t h i s 
s t a t e have un i f o r m l y h e l d these p r o v i s i o n s t o be man-
mandatory; "they s h a l l continue t o perform the d u t i e s . " 
The purpose i s t h a t there should be no vacancy i n the 
o f f i c e and that the f u n c t i o n s of government must not 
cease. Keene v. Featherstone, 29 Tex. C i v . App. 563, 
69 S. W. 983. J u s t i c e Stephens, i n McGhee v. Dickey, 
4 Tex. C i v . App. 104, 23 S. W. 404, s a i d : 

"'The p u b l i c n e c e s s i t y f o r c o n t i n u i t y of o f f i c i a l 
tenure i s not l e f t to the c a p r i c e of the o f f i c e 
h o l d e r . The c o n t r a c t f o r p u b l i c s e r v i c e imposes 
a mutual o b l i g a t i o n upon the o f f i c e r and the pub
l i c , which cannot be a r b i t r a r i l y dispensed w i t h 
by e i t h e r p a r t y . 1 

"In the case of Jones v. C i t y of J e f f e r s o n , 66 Tex. 
576, 1 S. W. 903, the Supreme Court of t h i s s t a t e , i n 
d i s c u s s i n g a r t i c l e 16, sec. 17, of the C o n s t i t u t i o n 
of t h i s s t a t e , quoted above, s a i d : 
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C 

11 • I t i s held by the Supreme Court of the U n i t e d 
S t a t e s , f o l l o w i n g the d e c i s i o n of the Supreme 
Court of I l l i n o i s i n the same case, that under 
the s t a t u t e of that s t a t e , which, l i k e that of 
Texas, declares that a l l o f f i c e r s s h a l l h o l d 
over u n t i l t h e i r successors are e l e c t e d and qual
i f i e d , an o f f i c e r , whose r e s i g n a t i o n has been 
tendered to the proper a u t h o r i t y , and accepted, 
continues i n o f f i c e and i s not r e l e a s e d from 
i t s d u t i e s and r e s p o n s i b i l i t i e s u n t i l h i s suc
cessor i s appointed or chosen, and q u a l i f i e d . 
Badger v. U. S., 93 U. S. 599 (23 L. Ed. 991). 1 

"While the i n t e r p r e t a t i o n of s i m i l a r p r o v i s i o n s i n 
C o n s t i t u t i o n s and Statutes of other s t a t e s has f r e 
quently been the subject of j u d i c i a l i n v e s t i g a t i o n , 
and has given occasion to disagreement of o p i n i o n i n 
those j u r i s d i c t i o n s , we are of the o p i n i o n that the 
above a u t h o r i t i e s s e t t l e the question i n t h i s s t a t e 
as to the c o n s t r u c t i o n to be placed upon the c o n s t i 
t u t i o n quoted. I f Judge M. Nagle, the r e g u l a r judge, 
continued i n o f f i c e and had the power and a u t h o r i t y , 
and i t was h i s duty to h o l d h i s term of court u n t i l 
h i s successor i n o f f i c e had been appointed and qual
i f i e d , the s p e c i a l judge duly e l e c t e d by the prac
t i c i n g lawyers had the power and a u t h o r i t y , and i t 
was h i s duty, to h o l d the term of court during the 
continued absence and u n w i l l i n g n e s s of the r e g u l a r 
judge to be present and act and u n t i l the completion 
of any business begun before such s p e c i a l judge. " 

In 29 C y c , page 1399, the f o l l o w i n g d o c t r i n e i s announced: 

"An o f f i c e r e l e c t e d f o r a s p e c i f i c term and u n t i l 
h i s successor i s e l e c t e d and q u a l i f i e d may h o l d over 
f o r an i n d e f i n i t e p e r i o d , i f no successor i s e l e c t e d 
and q u a l i f i e d . " 

The quotation from the f o r e g o i n g a u t h o r i t i e s should be suf
f i c i e n t to e x p l a i n and i l l u s t r a t e the r u l e that an o f f i c e r h o l d i n g 
over i s not d i s q u a l i f i e d to act i n h i s o f f i c i a l c a p a c i t y , provided 
that meanwhile no successor has been s e l e c t e d and has q u a l i f i e d . 
I t may be that a s u f f i c i e n t number of voters could assemble or 
t h a t any q u a l i f i e d e l e c t o r i n t e r e s t e d i n the subject could go i n t o 
the proper t r i b u n a l and invoke a w r i t of mandamus t o compel the 
Board to order an e l e c t i o n f o r the purpose of s e l e c t i n g a success
or to the one whose term of o f f i c e had e x p i r e d , but u n t i l t h i s 
were done and u n t i l such successor had been e l e c t e d and had q u a l 
i f i e d , the hold-over incumbent would be empowered and r e q u i r e d 

to e x e r c i s e a l l the f u n c t i o n s and to perform a l l the d u t i e s that 
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f e l l to the o f f i c e under the law o r i g i n a l l y r e s p o n s i b l e f o r 
h i s s e l e c t i o n . 

In view of the foregoing a u t h o r i t i e s , and t h e i r a p p l i c a 
t i o n to t h i s p a r t i c u l a r matter, i t i s my judgment that the f a i l 
ure to c a l l an e l e c t i o n to e l e c t a successor to the o f f i c e r 
whose term had ex p i r e d under the law would not d i s q u a l i f y such 
hold-over from e x e r c i s i n g the d u t i e s of the o f f i c e and c o n t i n 
u i n g to act In h i s c a p a c i t y as a member of the Board. 

R e s p e c t f u l l y submitted 

C SIDNEY L. SAMUELS 

Counsel 

SLS:OB 
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£fter infor m a l d i s c u s s i o n i t was d e c i d e d to 

hold a d i n n e r meetinp- at the Fort worth Club on January 4th, 

f o r the purpose of e n l i s t i n g the a i d of o^r L e g i s l a t i v e rep

r e s e n t a t i v e s , and the Levee i n t e r e s t s of D a l l a s and other 

c o u n t i e s , i n the e f f a r t to secure c o - O f e r s t i o n and c o n t r i -

but i ons • 

On motion meeting adjourned subject to c a l l 

of the P r e s i d e n t . 

XL, 
ATTEST: ^resi-"; rrrtrs— 

seer eta] . 


